New Gloucester Planning Board
Minutes of May 10, 2011

Draft Until Approved

Members Present:  Pamela Slye, Tamilyn Wayboer, Joe Bean, Steven Maschino, and Wanda Brissette
Members Absent:  Amy Arata (excused), Jean Libby (recused)

Town Staff:  Paul First, Town Planner; Jessa Berna, Assistant Planner; Debra Parks, Code Enforcement Officer
Others Present:  Jonathan Lee (applicant), Wiebke Theodore, Steven Theodore, Tony Muench, Don Spann, Mark Cenci (Applicant’s representatives)
1.           Call to Order

W. Brissette called the meeting to order at 7:01pm.  This is the May 10th Planning Board Meeting.  

2.   Approval of Minutes

 
a.    April 19, 2011

T. Wayboer made a motion to approve the minutes of April 19th, with Mabel Ney’s name spelled correctly.  Motion seconded by P. Slye.  Motion approved 5-0.  
3.
Project Review

a. The Machiah Center

JSL Foundation

288 Tobey Road

Farm and Forest, Groundwater Protection Overlay District

0009-0003

W. Brissette said we’re going to continue with the project review.  Since the Public Hearing is closed, the Board will not be accepting public comment tonight.
P. First said since our last meeting the applicant submitted the following Public Hearing and Board requested items:  Septic Plans have been revised to reflect occupancy rates closer to the building’s capacity, and the Ground Water Protection District was added as a district on the site plan. The application was revised to include Jonathan Lee as co-applicant.  Also the full project site plan attachment A has been revised to include J. Lee listed as co-applicant, the impervious calculations have been updated, and surveyed wetland locations have been added.  The phase II Site Plan has been revised to show that the loam and grass surface was removed from the new emergency accessway, and the surveyed wetland locations are shown.  Sign design specifications, which were requested at the public hearing, have now been included.  Staff has all of the documentation of the notification for the public hearing.  We have a green card or receipt of mailing for every abutter. I have copies here, if requested by the board.  Staff submitted the following in your packets: A letter from the Fire Chief on emergency access, stating that the proposed emergency access meets or exceeds the existing standards for private right-of-ways and therefore should be adequate. Staff has also received additional project comments in the form of emails and a letter from our last meeting. I have copies of the correspondences here. The public hearing has been closed. Some correspondence was in favor, some opposed. While most of those comments have already been covered in the hearing, one or two are new. Five for the project, two against. Again, substantively most of the comments are not new. Rather than summarize the comments that have already been expressed, I’ll focus on the new ones:  One comment was project is more similar to a hotel than an Inn, and hotels are not allowed in the district.  According to the attorney, use questions are beyond the Board’s scope.  We did ask him to review the hotel definition and he concluded that he agrees with the CEOs logic in making the determination.  Another comment was that Shoreland Zoning Districts require similar uses to be similar uses without site plan review.  Therefore, shouldn’t this district be the same.  First and foremost staff interprets the ordinance based on how it’s written.  “Permitted Subject to Site Plan Review” is listed under “Permitted Uses” in the Farm and Forest district.  To-date all decisions to go to the town attorney for questions have been agreed to by Debby and Sumner, and myself.  Debby because she’s in charge of interpreting the ordinance.  Sumner, because he’s in charge of the attorney budget. Basically, the attorney has looked at this issue in the past with regard to whether “similar to permitted uses” includes “uses permitted subject to site plan review” in the Farm and Forest District. His conclusion was that yes it appears to.  We don’t think that the shoreland zoning argument is likely to change his opinion.  One person also suggested a performance guarantee and expanded buffers.  I also received a petition about 15 minutes ago that was signed by about 40 citizens.  I have not had a chance to review this petition, neither has the Board or the applicant.  The petition reads, “Since the proposed retreat is only similar to a use that can be permitted and since it is also similar to a use that is prohibited, we ask that you thoroughly review the Zoning Ordinance before approval is granted.  To protect the Zoning Ordinance throughout the town, we ask approval for this project be granted only after you are assured the project is in compliance with the Zoning Ordinance, including the purpose and intent of the Farm and Forest District, and the proposed project will not affect the safety, property values or rights of other citizens.” Finally, there are a few decisions that still need to be made by the Board.  The applicant’s requested a reduction in the number of parking spaces per section 5.1.18.I.1. The applicant has requested 9 with provision for expansion if needed.  Also, the applicant has identified one area on the plan that does not meet the wetland buffer setback. The proposed barn is 35’6” from the edge of a wetland area. The area of wetland within the 100’ buffer is less than 4,300 square feet. The applicant is allowed under state law to fill up to 4,300 square feet of wetland without a DEP permit.  Section 5.1.26 of the New Gloucester Zoning ordinance allows filling up to one half acre with site plan review.  Rather than fill the wetland, the applicant seeks a reduction in the wetland buffer to 35’6” at the barn location per Section 5.1.26.F. 
W. Brissette said the new septic design was submitted.  

P. Slye said there are three septic designs, and two wells.  It looks like they are very close to each other.  Is this going to be a problem?
M. Cenci said I don’t think so.  A public water supply with a setback of 300’ gets triggered at 25 users, which this is under.  The only setback between the components and the proposed well is 100’, and it is far in excess of that.  Those systems aren’t close to each other; they are several hundred feet apart.  The plumbing code assumes 2 people per bedroom in a home, each consuming 45 gallons per day, so we are assuming 40 gallons per day in the boarding facility, which is really close, even though you’re using a lot more water in your home.  The system for the center assumes capacity for 16 guest, plus 3 employees.  
W. Brissette said the next item I had was the parking design. The plan shows nine spaces, with additional room to expand to 14 spaces.

W. Theodore said the impervious surface calculations all assume that there are 14 spaces, but we would prefer to only have 9 spaces required on the plan.  

P. Slye said I would like to see the 14 spaces.  If you have the room, you might as well just put them in.  

J. Lee said we want to minimize the environmental impact as much as possible.  I don’t think we’re going to need 14 spaces.  My goal is to have strict rules about allowing people to bring cars to the center.  

T. Wayboer said I would prefer to have 9 spaces because that would be more conducive to the rural nature of the Farm and Forest District.  I hate to see parking added if it is not necessary.  

J. Bean said I can anticipate the center needing all 14 spaces.

T. Wayboer made a motion to reduce the number of parking spaces down to 9, with a maximum of 14 if needed, based upon the Farm and Forest District principles to be as rural as possible, and the intent of use, seconded by W. Brissette.  Motion approved 3-2.  P. Slye and S. Maschino dissented.  
W. Brissette said we need to review the wetland buffer based on the new information provided on the delineation.  The applicant wants to reduce the buffer between a small wetland in the field and the proposed barn to 36’.  
M. Cenci said the wetland in question is in the field, and the grasses growing in that area really like water, and there are wet soils.  The definition of a wetland is an area where plants that like water grow, the soils are wet, and where there is standing water in the spring.  This is the kind of wetland that will be bone dry in a few weeks.  It is pretty marginal.  It is not regulated by the DEP as a wetland of significance.  As far as the state is concerned, there is no buffer, and you can fill 4,300 square feet of the wetland without a permit one time.  These wetland areas are regarded as common and aren’t particularly well protected.  
W. Theodore said even though we could just fill the wetland, we do not wish to do that.  Instead we’re asking for a reduction of the wetland buffer.  
P. Slye made a motion to reduce the wetland buffer from 100’ to 36’ based on the fact that it is not a wetland of significance, seconded by T. Wayboer.  Motion approved 5-0.  

W. Brissette said next we have to review the Site Plan Approval Criteria, section 7.5.1.A-K.  I would rather see each voted on individually for this review.  

T. Wayboer made a motion that the applicant meets section 7.5.1.A and will not increase traffic levels to a service level of “D” or above based upon the occupancy requirements of the building, and the trip estimates provided by the applicant.  Motion seconded by P. Slye.   Motion approved 5-0.  
T. Wayboer made a motion on section 7.5.1.B that the applicant has shown sufficient parking and traffic circulation on the site of development to avoid conflicts with adjoining properties and streets based upon site review and review of the proposed use and restrictions on vehicles on the property.  Motion seconded by P. Slye.   Motion approved 5-0.  

T. Wayboer made a motion that the applicant meets section 7.5.1.C, building location or engineering measures to ensure that wetlands and surface water bodies will not be adversely affected by erosion, sedimentation, runoff, or pollutants, based upon the wetland delineation provided.  Motion seconded by P. Slye.   Motion approved 5-0.  

T. Wayboer made a motion that the applicant meets section 7.5.1.D, treatment of all sanitary and solid wastes, based upon Board reviewed septic design plans, and the storage of hazardous materials is not applicable.  Motion seconded by P. Slye.   Motion approved 5-0.  

T. Wayboer made a motion that the applicant meets section 7.5.1.E, design measure to ensure the capability of the land and water systems to sustain the proposed use without long-term degradation, based upon plans presented.  Motion seconded by P. Slye.   Motion approved 5-0.  

T. Wayboer made a motion that the applicant meets section 7.5.1.F, protection of natural resources identified in the Comprehensive Plan, based upon the fact that the applicant is trying to disturb as little as possible on the property, and the development is in a very confined area.  Motion seconded by P. Slye.   Motion approved 5-0.  
T. Wayboer made a motion that the applicant meets section 7.5.1.G, showing that public facilities will not exceed their respective capacities, based upon review from the fire department, review of the driveway entrance by the Code Enforcement Officer, and the intent of the project.  Motion seconded by P. Slye.   Motion approved 5-0.  
T. Wayboer made a motion that the applicant meets section 7.5.1.H, sufficient financial backing and technical resources, based upon the fact that the applicant has shown financial backing for Phase 1 of the project, and Phase 2 resources will be addressed with a condition on the plan.  Motion seconded by P. Slye.   Motion approved 5-0.  

T. Wayboer made a motion that the applicant meets section 7.5.1.I, compliance with other local, state or federal regulations, based upon the fact that the applicant has complied with the local regulations and there are no additional state or federal permits requirements.  Motion seconded by P. Slye.   

S. Maschino said does this comply with the local regulations if there are still questions about the use determination?

W. Brissette said this section is referring to other local permits, not the Zoning Ordinance.

Motion approved 5-0.  

T. Wayboer made a motion that the applicant meets section 7.5.1.J, any undue adverse effect on the scenic or natural beauty of the site, base upon the fact that the applicant will not adversely affect the site, and the applicant is aware of the currently un-located gravesite.  Motion seconded by P. Slye.   Motion approved 5-0.  
T. Wayboer made a motion that the applicant meets section 7.5.1.K, will avoid problems associated with floodplain development and use, based upon the fact that this project is not in a floodplain.  Motion seconded by P. Slye.   Motion approved 5-0.  

P. First said I would suggest that the Board hold off on approving the Findings of Fact and Conclusions of Law until it has been completed by Staff.  The Board can vote on this when the applicant comes back to the Board for the plan signing.  

T. Wayboer made a motion to waive the performance guarantee for Phase 1 of the project, seconded by P. Slye.  Motion approved 5-0.  

T. Wayboer made a motion to waive the performance guarantee for Phase 2 of the project, seconded by P. Slye.  Motion approved 5-0.  

T. Wayboer made a motion to approve the plan with the following conditions:

1. Following ADA and life safety review by the State Fire Marshall, Fire Marshall stamped plans shall be presented to the New Gloucester Fire Chief and Town Planner prior to the issuance of Phase I and Phase II building permits. 

2. According to New Gloucester Cemetery Association records of the Barnabas Winslow Farm, unmarked family graves are located in a field beyond the house. If remains or further evidence of the location of graves are discovered during construction, the New Gloucester Code Enforcement Officer shall be notified immediately. The Code Enforcement Officer shall take action in accordance with Maine State Law Title 13 Section 1371-A  Limitations on construction and excavation near burial sites.   
3. Prior to construction applicant will use light equipment to scrap up to 6” from development area to see if evidence of graves is exposed.  
4. Erosion and Sedimentation best management practices in accordance with section 5.1.8 of the New Gloucester Zoning Ordinance shall be followed. 
5. Evidence of financial capacity shall be presented to the Town Planner prior to the issuance of building permits for Phase II, per section 7.5.1.H of the New Gloucester Zoning Ordinance.

6. The approved use is “similar to an Inn with an accessory restaurant” and “similar to public and private assembly.” Uses other than those described in the application represent a change in use and require Planning Board approval.

7. The Planning Board has approved project parking and septic based on occupancy levels represented by the applicant of 12 -16 persons, any expansion of the permitted use will require Planning Board approval.  

8. The wetland buffer from the west corner of the barn, as specified on the Phase II Site Plan, Rev.5.3.2011, has been reduced to 36 feet. 

9. A sign, as specified on the sign plan dated May 3, 2011, shall be installed prior to the issuance of an occupancy permit for Phase I. 

10. The workshop sleeping quarters shall be demolished prior to the issuance of an occupancy permit for phase II. 

11. Emergency accessway shall be maintained for emergency vehicle access year-around. 

12. The Planning Board’s application approval period is extended to 3 years, per 7.4.1.H of the New Gloucester Zoning Ordinance. 
Motion seconded by P. Slye.  Motion approved 4-1. S. Maschino dissented.  
T. Wayboer said what obligations do we have to address the petition?  I don’t want to ignore that.  I think that public participation and interest is very important.

P. First said the only thing that we can do is to assure that the project is in compliance with the Zoning Ordinance.  We still have to go by the standards of the ordinance.  Property values are not a factor that the board may consider unless it is a taking.  

T. Wayboer said I just wanted to make sure that we acknowledged it.  

P. First said I will respond to Debra May regarding the petition.

W. Brissette said since the Public Hearing was closed, I considered the petition additional information submitted to staff.  I think there has been sufficient legal review of this project.  
P. First said I know that the discussion regarding permitted uses has been a difficult one.  I hope that citizens that are interested in this will bring their concerns to LMPC to see if this issue needs to be looked at.

W. Brissette said I’d like to thank the applicant for being so thorough and addressing the public’s concerns.  
4.
Other Business
There was no other business.
5.
Future Meetings

The next Planning Board meeting is on Tuesday, May 17th 2011 at 7:00pm in the Meeting House.

6.
Adjournment

A motion to adjourn was made by P. Slye at 9:08pm, seconded by S. Maschino.  Motion approved 5-0.

Respectfully submitted,  

Jessa Berna, Assistant Planner
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