New Gloucester Planning Board
Minutes of December 7, 2010

Members Present:  Jean Libby, Wanda Brissette, Tamilyn Wayboer, Amy Arata, Joe Bean and Pamela Slye 
Members Absent:  Laurie Brady 

Town Staff:  Paul First, Town Planner; Jessa Berna, Assistant Planner 
Others Present:  Rick Jones (applicant’s representative) Duayne Maschino (applicant), Steve Maschino (applicant)
1.           Call to Order

J. Libby called the meeting to order at 7:00pm.  This is the December 7th Planning Board Meeting.  Laurie has an excused absence.  

2.
Approval of Minutes

 
a.    November 16, 2010
W. Brissette made a motion to approve the minutes of November 16th, seconded by A. Arata.   

W. Brissette said on line 69 it should read “or” rather than “for”.  Motion approved 6-0.
3.
Plan signing
a. David Foster



Chandler Heights Phase III Subdivision Amendment Application



Church Road


Rural Residential


0007-0037

J. Libby said the plan has already been signed by everyone, before the meeting started.  

4.

Project Reviews
a.    Duayne Maschino & Son Sand and Gravel
Duayne Maschino & Son Gravel Pit Expansion



101 Outlet Road
Farm and Forest District, Limited Residential Shoreland District, Groundwater Protection Overlay District


0005-0008

R. Jones said my name is Rick Jones of Jones Associates.  We’re representing Mr. Maschino.  We worked with the town on the initial application four years ago, and we’re before you this evening to make two relatively small revisions.  On the original plan, there are setbacks from Inland Wading Bird and Waterfowl Habitat.  As a part of the requirements for DEP, we were required to maintain this 250 foot buffer.  Subsequently, the DEP has made some revisions state-wide to the wading bird habitat locations, and the area shown on our property no longer has this designation.  There is a letter from regional biologist, Judy Camuso, from the Department of Inland Fisheries and Wildlife stating that this area does not meet the state’s criteria for Inland Wading Bird and Waterfowl Habitat.  On our revised plan, we are asking to expand into two areas, which were previously in this 250 foot setback.  This area is approximately 2.8 acres in total.  The second revision that we are proposing is to allow the blasting of just less than 1 acre of bedrock.  This will not only gain Mr. Maschino product, but it will also allow us to move the original access road away from the wetland area.  We do not need a stormwater permit for this project because gravel pits are typically internally draining.  There are also a set of stormwater standards built into the DEP standards, so it is all incorporated in our DEP permit.  In your packet there is also a letter from Mark Stebbins from DEP who has already reviewed our application and approved the expansion.  
J. Libby said the Planning Board has to look at the Mineral Ordinance, Article 5, and Article 7.  
P. Slye said the proposed excavation area is going to be right on the wetlands, so why isn’t there any setback?  

J. Libby said the DEP does not require a setback on forested wetlands, and during the initial review, we didn’t require the wetland setback based on the letter from DEP and the request from the applicant.  
P. First said it appears as though the setback in the town ordinance was either waived or reduced to zero.  The town ordinance is stricter than the state’s requirements.

W. Brissette said on page 10 of your report it says that monitoring well #2 was removed.  

R. Jones said once we move the road we’re going to reset that well.

W. Brissette said what is the status of the original cash escrow?
P. First said it is still in the town’s possession for $5,600.

W. Brissette said in the Cumberland County Soil and Water letter dated November 2nd 2006, is this for the original security?

R. Jones said yes.  Even though we’re increasing the total acreage of the pit, it remains that only 5 acres can be open at any time.  

J. Libby said can you give us a little background on what you’re going to do with the blasting?

D. Maschino said the blasting would only be once a year, and it will probably take 3 or 4 years to complete.  

J. Libby said are you going to bring in a crusher as well.

D. Maschino said yes.  We’ve had crushers in already.  The crusher is down in the hole and you can’t hear it when it is running.   We’re also over 2000ft away from the road.  There probably won’t be any noise level outside of the property line.  The vibration is what people tend to feel, however because of the remoteness of the site and the smallness of the blasting it is unlikely that anyone will notice.  
J. Libby said who do you have to notify when you’re blasting according to state law?

R. Jones said we have to notify anyone with a structure within 2000ft, which is nobody in this case.  The nearest structure is approximately 3500ft away. 

W. Brissette said at the time of the original application the Board had suggested that the CEO and DEP do noise level checks during the time when the crusher is there to make sure it is within the allowable levels.  Did this happen, and what were the noise levels?
D. Maschino said the fellow that I rent from, Premier Equipment, tested it and said there weren’t any problems.  He said the noise was well below what the town recommends.  

J. Libby said let’s start with Performance Standards, Groundwater Protection Overlay District.  There are no drinking wells or utilities there?

R. Jones said that is correct.  

J. Libby said the access to the lot was part of the prior approval, as was buffers and landscaping.  There is a 50ft buffer around the whole site.  Erosion control will continue to be the control of the Cumberland County Soil and Water Conservation District.  Moving on to Article 5, noise, I think we have addressed that.  Lighting, there is no lighting.   Off-street loading is not applicable.  The sign is already there and the CEO approved it previously.  Sight distance, the entrance is not changing.  Stormwater management was done by Cumberland County Soil and Water Conservation District.  Traffic Impacts, is this going to create any additional traffic?  
R. Jones said no, it isn’t.  

J. Libby said we have already discussed the wetlands tonight.  7.4.1 Review Procedure does not apply.  We have four waivers in Article 7, with a signed request attached.  We also have some non-applicable items that we need to address.    

W. Brissette made a motion to deem the following sections non-applicable:  7.3.2.A.4, 7.3.2.A.8, 7.3.2.A.9. 7.3.2.A.10, 7.3.2.A.13, 7.3.2.A.18, 7.3.2.A.20, 7.3.2.A.22.a, 7.3.2.A.22.b, 7.3.2.A.23,

7.3.2.A.24, seconded by T. Wayboer.  Motion approved 6-0.

W. Brissette made a motion to waive Section 7.3.2.A.2, a standard boundary survey conducted by a surveyor licensed by the State of Maine.  A GPS was used, and the applicant has located some of the steal pins.  Motion seconded by A. Arata.  Motion approved 6-0.
W. Brissette made a motion to waive Section 7.3.2.A.11, topographic contour lines draw at 2ft. intervals.  Topographic contour lines at 5ft. intervals have been provided, which is in accordance with the mineral ordinance.  Motion seconded by T. Wayboer.  Motion approved 6-0.
W. Brissette made a motion to waive Section 7.3.2.A.15, a plan for the control of erosion and sedimentation endorsed by the Cumberland County Soil and Water Conservation District.  There is no change from the prior submittal, which was endorsed by the CCSWCD.  Motion seconded by T. Wayboer.  Motion approved 6-0.

W. Brissette made a motion to waive Section 7.3.2.A.16, a plan for the treatment of stormwaters of a 24 hour, 25-year storm, prepared by a registered engineer and endorsed by the Cumberland County Soil and Water Conservation District.  The pit will be internally drained and isn’t creating any additional impervious area.  Motion seconded by A. Arata.  Motion approved 6-0.

J. Libby said now that we have addressed the waivers, let’s go back and look at the Mineral Excavation and Removal of Lands Ordinance Performance Standards.  

a. A buffer strip of 25 feet in which natural vegetation is retained shall be required at the property boundaries.  We have a 50ft buffer.  
b. Below grade excavation, except for drainageways, shall be at least 200 feet from any residence.  There are no residences within 200 ft.  
c. Excavation shall be at least 150 feet from any public road unless provisions are made for the construction of the road at a different level.  This is met.  
d. No excavation shall be permitted within 100 feet of any waterbody, except that drainageways may be allowed up to 50 feet from a waterbody.  This is met.  
e. Below grade excavation, except for drainage, shall be at least 150 feet from all lot lines.  
W. Brissette said what does below grade excavation mean?  This buffer of 150ft conflicts with the earlier requirement for a 25ft buffer from lot lines.  

P. First said this appears to be  an inconsistency in the ordinance.  I think the Board has to make the best interpretation they can based on the context of the section.  My understanding is that in cases like this where there is an inconsistency in the ordinance; some deference should be given to the applicant.  
The Board agreed by consensus that the 50ft buffer from lot lines is adequate for this project.  
J. Libby continued:

f. Excavation may be no less than 25 feet from above said lot lines with written permission of the abutter.  In the case of two abutting, working gravel pits, the buffer strip may be eliminated upon the recording of a covenant by both property owners.  We have that.  
g. Excavation shall not extend to within two and one-half (2 ½) feet of the water table.  No further excavation which will increase the amount of existing standing water shall occur.  The applicant is 5ft from the water table.  
h. If available on site, sufficient topsoil shall be retained to comply with the approved rehabilitation plan.  The applicant is doing this.  
i. All entrances or exits from the project site shall be located to provide a sight distance that meets accepted minimum safety standards. This has been approved prior.  
j. No access roads shall be located closer than 50 feet to an adjacent property line except that where frontage is less than 100 feet, the access road shall be located an equal distance from both abutting properties.  That road was there prior to the original application.  
k. Access roads shall be maintained to minimize dust by the use of accepted treatment methods.  Such access ways shall be paved for at least 3 truck lengths from the public roadway.  I don’t believe there is a lot of that problem there anyway.  
l. All disturbed areas of the project shall be stabilized according to the Sediment and Erosion Controls Plan to prevent erosion.  This is a part of CCSWCD’s requirements.
m. Interim erosion and sedimentation control facilities shall be maintained until stabilization is completed. This is a part of CCWCD’s requirements. 
n. Upon completion of stabilization, all unnecessary or unusable erosion control facilities shall be removed and the areas graded and stabilized as per the Reclamation Plan.   This is a part of CCWCD’s requirements. 
o. Hours of operation shall be limited to 7 a.m. to 8 p.m.  Wider range of operating hours may be permitted by the Planning Board upon a finding that the operation will not negatively impact neighboring residential properties.  Burden of proof shall lay with the applicant in providing sufficient evidence of negative impact to the Board such as, but not limited to, noise and vibration studies and traffic impact studies.  There is a condition with this that has been in place from the beginning.  The applicant can’t take a right out of the pit in July and August between 10am-3pm.  
p. Loaded vehicles shall be suitably covered to prevent dust and contents from spilling or blowing from the load, and all trucking routes and methods shall be subject to approval by the Planning Board to keep trucking off residential streets whenever possible.  Vehicles must abide by weight load limits on streets and ways.  Liability for violations deemed a nuisance shall be assigned to those truck operators and owners responsible and carry fines as set forth in Section 6.2.3 of this Ordinance [Zoning Ordinance].  This is state law.  
q. Spillage of extracted materials on public streets shall be removed by the licensee or his/her agent and /or the trucking operations(s) having any liability for such spillage.  The only time you might be liable for that is if it is your truck.  
r. All vehicles when parked, loading, or unloading shall be located outside the public right-of-way.  
s. Lighting on the premises shall be shielded in such a manner as to prevent glare from extending beyond the lot lines.  
t. Signs shall conform to the Zoning Ordinance standards. This was approved by the CEO.  
u. Noise levels shall conform to the standard for the applicable zoning district as contained in Section 5 [Zoning Ordinance]. We’ve already talked about this.  
v. Emission of dust, dirt, fly ash, or fumes at any point beyond the lot lines shall be prohibited.
w. No highly flammable or explosive liquids, solids, or gases shall be located in bulk above ground, unless they are located in anchored tanks at least 75 feet from any lot line, town way, or interior roadway and unless a secondary containment system is available for control of spills and leaks.  The use of underground tanks is strictly prohibited.  There is no storage up there other than what is used for the applicant’s own equipment.  
x. Applicant will preserve any areas of artifacts of possible archeological significance and notify the State Historical Preservation Commission for their investigation.  Nothing like that was found.  
The rehabilitation plan is already on file with the town, and the escrow account has already been set up.  Does anybody want to schedule a site walk?

The Board agreed by consensus that a site walk was not necessary.  

W. Brissette made a motion to deem the application complete, seconded by T. Wayboer.  Motion approved 6-0.  

J. Libby said we are required to hold a public hearing.  

A. Arata said in section 6a it says a public hearing must be held at the time of initial application.  This is an amendment rather than an initial application.  

P. First said I would suggest airing on the side of caution.  
D. Maschino said I don’t understand why we have to have a public hearing when we’re not changing anything.  We’re just adding on two things.  

T. Wayboer said it is not an initial application to the project, it is an expansion.  I think that we’re within our right to decide that a public hearing isn’t necessary. 

The Board agreed by consensus that a public hearing is not necessary.  J. Bean said he was in favor of a public hearing and A. Arata was undecided. 
P. First said there is one other thing that I’d like to mention.  I spoke with Jim Foster who is the bridge management engineer at MDOT and he said while the overall condition of the bridge on Outlet Road is fair, it is safe for all legal loads.  The Public Works Director aired towards a more cautious interpretation, but the MDOT bridge engineer was very clear and they are the ones who inspect the bridge and keep data on it.  
T. Wayboer made a motion that the applicant meets the mineral ordinance review criteria, second by A. Arata.  Motion approved 6-0.    
J. Libby said we now have to act on the Site Plan Approval Criteria.

T. Wayboer said Section 7.5.4.A, traffic level of service is not expected to increase the traffic level more than 5%.  Section 7.5.4.B Parking and traffic circulation.  It is previously stated how the circulation will be addressed, and this will not change.  Section 7.5.1.C wetlands and surface water bodies, there is no building so that doesn’t apply.  Section 7.5.1.D does not apply.  Section 7.5.1.E, we have the erosion control plan endorsed by CCSWCD and it is a pit with drainage into the interior.  Section 7.5.1.F specified buffers will protect the natural resources identified in the Comprehensive Plan.  Section 7.5.1.G, there are no public facilities so this is non-applicable.  The bridge engineer from  MDOT stated that the bridge of Outlet Road is sufficient for all loads.  Section 7.5.1.H the application was deemed complete from a technical resource perspective and the monies in escrow for the reclamation are still available if needed.  Section 7.5.1.I, this application does indeed comply with other local, state or federal regulations.  In some cases the State is stricter than the town, and compliance has been noted.  7.5.1.J absence of any undue or adverse effect on the scenic or natural beauty.  The application actually removes any adverse effect by moving the road away from the wetland area and into the pit area.  There are no historic sites or irreplaceable natural features on the site.  The plan also includes the reclamation plan, which would restore the natural features.  Section 7.5.1K the site is not in a floodplain so this is non-applicable.  
T. Wayboer made a motion that the application meets the Zoning Ordinance review criteria, as previously stated, seconded by A. Arata.  Motion approved 6-0.    
W. Brissette made a motion to approve the Findings of Fact and Conclusions of Law as reviewed, seconded P. Slye.  Motion approved 6-0.    
T. Wayboer made a motion to waive the performance guarantee, with the exception that the escrow for land reclamation remains in place and only 5 acres of open pit is permitted at any given time.  Motion seconded by A. Arata.  Motion approved 6-0.    
W. Brissette said I would like to see a condition on the plan that well number 2 be reset.  
D. Maschino said we have to do that anyway.

W. Brissette made a motion to approve the application with one condition that the monitoring well number 2 be reset in order to monitor the general ledge blasting area, seconded by T. Wayboer.  Motion approved 6-0.   

5.
Other Business
There was no other business.
6.
Future Meetings
The next meeting will be on December 21, 2010.

7.
Adjournment

A motion to adjourn was made by T. Wayboer, seconded by A. Arata.  Motion approved 6-0.

Respectfully submitted,  
Jessa Berna, Assistant Planner
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